No, 2811 
IN THE 


UNITED STATES 


Girrntt Court of Appeals 


| FOR THE NINTH CIRCUIT 


| . 


. M. A. ELLIS, 
Appellant, 


VS. 


J. L. REED, 
Appellee. 


BRIEF OF APPELLEE 


UPON APPEAL FROM THE DISTRICT COURT 
FOR THE TERRITORY OF ALASKA, 
THIRD DIVISION 


Sale wie, 

JOHN LYONS, 

EB. . RITES, 

Attorneys for Appellee. 


~ , 
‘. 


* 


No, 2811 


IN THE 
UNITED STATES 


Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


M. A. ELLIS, 
Appellant, 
Vs. 
J; L. REED, 
Appellee. 


BRIEF OF APPELLEE 


UPON APPEAL FROM THE DISTRICT COURT 
FOR THE TERRITORY OF ALASKA, 
THIRD DIVISION 


SLA THAGENT OFF VERE CAS: 


This is an appeal from the District Court for the 
Territory of Alaska, Third Division. The proceed- 
ing which this court is ealled upon to review was aii 
equitable action brought by the appellee against the 
appellant and En Thompson and J. M. Cummings. In 
the court below appellee was adjudged to have a valid 
lien by virtue of the levy of attachments in Causes 8. 
20 and S. 21 upon a certain placer mining claim 
known as the Battle Axe, located on Thunder Creek. 
in the Cook Inlet Mining and Recording Precimet, 
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Territory of Alaska; that said Hen commences anil 
dates from the 22nd day of September, 1912; that the 
purported conveyance dated the 25th day of October, 
1909, executed by Eri Thompson to J. M. Cummings 
was made with intent to hinder, delay and defraud 
the creditors of said Thompson of whom appellee is 
one, and to it set aside so far as the same conflicts with 
plaintiff’s lien and rights and is inferlor thereto ; 
that the conveyance dated the 28th day of February. 
1913, between J. M. Cummings and M. A. Ellis was 
accepted by the grantee with notice and knowledge of 
the fraud affecting its validity and with notice and 
knowledge of plaintiff’s hens and equities by virtue 
of his judgments, attachments and levy of attach- 
ments in said causes, and that plaintiff proceed to the 
sale of said property under execution. 

In cause 8. 20, entitled Wm. C. Snook vs. En 
Thompson and Dave Wallace, co-partners, plaintiff 
recovered judgment for the sum of $582.68 for work 
and labor performed as a placer miner on the Battle 
Axe mining claim in the vear 1907. Said judgment 
was subsequently assigned to appellee J. L. Reed. 

In eause 8. 21, entitled J. L. Reed vs. Eri Thomp- 
son and Dave Wallace, co-partners, plaintiff recov- 
ered judgment for the sum of $822.50 for work and 
labor performed by plaintiff’s assignor Iarl 
Karlson as a placer miner on the Battle Axe mining 
claim in the vears 1906 and 1907. 

In both causes writs of attachment were issued 
and on the 22nd dav of September, 1912, levies were 
made upon defendant’s interest in said Battle Axe 


miming claim and the return of service filed in the 
clerk’s office of the distriet court on December 3rd, 
1912. and thereafter the certificates of levy were filed 
in the office of the recorder of the precinct in which 
said claim is situated, on the 25th dav of July, 1914. 

On December 7, 1911. said defendant Cummings 
vranted an option to purchase said Battle Axe mining 
elaim to one Al Farper for the sum of $10,000 to be 
paid as follows: the sum of $£,000 on or before Jann- 
ary 15th, 1912; the sum of $3,000 on or before Sule 
loth, 1912, and the further sum of $3.000, on or be- 
Lore September Ist,1912. On December I9thiyweiSia, 
said Al Harper assigned all his interest in and te 
Said option to M.A. Ellis. The first payment made 
by Ellis was in February, 1912, of the sum of $1,000, 
Mhe second pavment of $3,009 was made in Angust. 
1912. ‘The final payment of $3,000 was made in Feb- 
ruary, 1913, and on the 28th day of Pebtuatedl ys, 
Cunnunings executed a deed to lls for said Battle 
Axe mining claim. The receipt showing the first pay- 
ment of $4,000 reciting the option contract and its 
assiguinent to Ellis was duly filed for record in the 
recorder’s office on the 11th day of Mareh, 1912. 

On the issue of appellant’s knowledge of the at- 
tachment levies upon the ground sought to be charged 
by this suit with the lien of appellee's judgments ap- 
pellant testified that in the summer of 1912, before 
the levies and many months before delivery of the 
conveyance from Cummings to appellant, he received 
a letter from Snook, a claimant, who later recovered 
judgment in one of the attachment actions, which 


contention is correct, under the authority of Dalton 
vs. Hazelet, 182 Fed. 561-570, **The absence of & 
proper bill of exceptions leaves the ease open for con- 
sideration upon the pleadings, findings of fact, con- 
elusions of law, and deeree.’”’ 

Taking up the assignments of error in order 
counsel for appellee urge that none of them assigus 
reversible error even on appellant’s view of the case 
except the averments of error in the findings of fact. 

The first assignment of error challenges the or- 
der of the court overruling the demurrer of the de- 
fendant Ellis to Plaintiff's (appellee’s) amended 
complaint. 

Plaiitiff pleads that appellant's predecessors im 
interest, or pretended interest, Thonipson and Cum- 
Inings, arranged a transfer of the property mvolved 
from Thompson to Cummings to defraud creditors ; 
that the transfer in question had been declared void 
for fraud by the district court of Alaska and by this 
court; that appellant had full knowledge of said 
fraud and of the litigation; also that he had actual 
knowledge of appellee’s hen on the property by virtue 
of the attachment levies before he received his deed 
for the property. These allegations appear to coun- 
sel for appellee to state a complete cause of action so 
expheitly that argument against the demurrer is sn- 
perfluous, 

Appelant’s motion fer a new trial in the district 
court. denial of which forms the basis of the eighth 
assigninent of error, if it has any virtue, also appears 
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to be subject to the fatal objection that it was not filed 
in time. The decision of the court was filed Novem- 
ber 15. 1915. ie judgement was filed December 1, 
1915; the motion for new trial was filed December 20), 
1915. The Alaska code requires a motion for a new 
trial in a civil case to be filed three days ‘‘after the 
verdict or other decision.” When a decision is given 
in vacation by the court twenty days are allowed for 
filimg a new trial but this decision was given in tern 
time. 

Appellant’s brief misstates facts when it  savs 
(p. 4), ‘These judgments were rendered, in fact the 
suits were started long after Ellis had purchased the 
land, and was in possession of the same and working 
ie 

The veal fact is that the actions were started 
(August, 1912) after Ellis had taken an assignment 
of an option to purchase given to Harper. but long 
before final payment of the purchase price was made. 
The final payment of $8000 was made and deed deliv- 
ered February 28, 1918, five months after the levies 
of attachment upon the Jand. 

Appellant’s assertion on page 10 of his brief that 
the judgments against Thompson and Wallace arc 
invalid even as Judgments in rem because the certifi- 
cates of levy were not filed within ten days wholly 
misconceives the Alaska law of attachment. The levy 
is conrplete when made on the ground as required by 
law. The certificate is only to give notice to third per- 
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The contention of appellant’s brief that he is not 
bound by the attachment is founded entirely upon 
his construction of the meaning of that part of Sec- 
tion 972, Compiled Laws of Alaska, which reads 
“When such certificate is so filed for reeord the hen 
in favor of the plaintiff shall attach to the real prop- 
erty deserihbed im the certificate from the date of the 
attachment, but if filed afterwards, it shall only at- 
tach, as against third persons, from the date of such 
subsequent filing.’ Clearly within the eontempla- 
tion of this statute such third persons would not in- 
clude the defendants, Thompson, Wallace and Cum- 
mings, and we contend that it does not include Ellis 
unless he is a purchaser in good faith and for a valu- 
able consideration without notice of — plaintiff's 
equities. 

The statute merely provides a method of giring 
notice of the attachment hen and a comphance there- 
with is no patt of the levy. 

Deveney et al. us. Burton, 35S. K. 268. 

In Trevis et al. vs. Topeka Supp!v Company, 22 
Pac. 991, it was held that an attachment levy on real 
estate is constructive notice only to such persons as 
av acquire subsequent interests im the attached 
realty from parties or privies to the action. 

Applying this rule to the present case the levy 
of attachment on the 22nd dav or Semtember 
was constructive notice to Thompson and Wallace 
and Cumimines and both actual and constructive nvo- 
tice to Ellis under the facts and circumstances which 
developed prior to the consummation of his purchase 
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on the 28th of Pebrary, 1903. 

The jurisdiction of the trial court is fully upheld 
by the authority of Bank of Colfax vs. Richardson, 
d+ Or. 518. 

As to appellant’s second, third, fourth, fifth, 
sixth and seventh assignments of errors we beleve 
that the theory upon which these assignments are pre- 
dicated is the same in each instance and relates to the 
Andings, conclusions and judgment of the trial court 
holding that Ellis had actual notice and knowledge of 
appellee’s hens, equities and nights under and by vir- 
tue of his levies of attachments in Causes S. 20 and 
mS. 21 made on the 22nd day of September, 1912, 
thereby making Ellis’ title derived from J. MM. Ciun- 
mings under deed dated the 28th day of February, 
1913, recorded on the 28th day of March, 1915, snb- 
ject and inferior thereto. 

Going back of the grounds set forth in his assign- 
mnents of error appellant’s theory of this case at the 
trial and upon this appeal is based upon his claim of 
superior equities under deed dated February 25, 1915. 
and recorded March 28, 1913, to the rights and equi- 
ties of appellee by virtue of his levies of attachment 
on September 22nd, 1912, because the deed to tells 
was recorded prior to the recording by appellee of lis 
certificates of lévy of attachments. [In setting forth 
this contention appellant avoids the doctrine of actual! 
notice and rejects all facts which taken either sepa- 
rately or collectively would be sufficient even to put 
him upon inquiry as to appellee's rights and equities. 
Mhe learned trial judge found against appellant's 
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contention as to actual notice CR. 63) and in his opin- 
ion after reviewing the testimony concludes CR. 70), 
“T believe the knowledge which Fills is 
shown by his own testimony to have had is such 
as to bring him within the first named class, that 
of ‘express knowledge or notice.” 
Compiled Laws of Alaska, Sec. 978, provides: 
‘Byrom the date of the attachment until 1% 
be discharged or the writ executed, the plaimtiff 
as against third persons shall be deemed a pur- 
ehaser in good faith and for a valuable consider 
ation of the property, real or personal, attache 1, 
subject to the conditions prescribed in the next 
section as to real property,” ete. 
Compiled liaws of Alaska, Sec. 974. provides, 
“Tf real property be attached, the marsha! 
shall make a c¢ertifieate containing the title of 
the cause, the names of the parties, a description 
of such real property. and a statement that the 
same has been attached at the action of the plam- 
tiff, and the date thereof. Within ten days from 
the date of the attachment, the marshal shall de- 
liver such certificate to the commissioner as ex- 
officio recorder of the recording district in which 
such real property is situated, who shall file the 
same In his office and record it ina book to be kept 
for that purpose. When such certificate is so filed 
for record the hen in favor of the plaintiff shal! 
attach to the real property described in the cer- 
tificate from the date of the attachment, but if 
filed afterwards it shall only attach, as against 
third persons, from the date of snch subsequent 
Do ere 
Under Section 973, which is the same as Scetion 
302 B. & C. Comp. of the laws of Oregon and the con: 
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struction placed thereon by the supreme court of that 
state appellee’s rights under his levies are the same as 
though he had purchased the Battle Axe mnine 
claim and had not recorded his deed and thereafter 
Ellis with notice and knowledge of the purchase had 
also purchased the same mining claim and bv reason 
of being the first to place his deed of record asserted 
title and superior equities to the former. 

fn Boehringer vs. Creishton, 10 Or. 22, te eas 
Says, 

‘Counsel for respondents suggested at the 
hearing, that the effect of the terms of this stat- 
ute places the attaching creditor in as good a po- 
sition as that of a bona fide purchaser for a valu- 
able consideration, notwithstanding his notice of 
previous unregistered deeds or other instru- 
ments. But we do not think any such construe- 
tion can be tolerated. It would encourage fraud 
aud uphold injustice, instead of enforcing a rule 
of right and fair dealing among men. The stat- 
ute was evidently designed to place him apouw au 
cqual footing, but not to confer upon hinta sape- 
hor advantage, by protecting him in the enjoy- 
ment of the fruits of fraud. The wording of the 
statute does not demand such a construction, ar | 
we can discover no reason or analogy to support 
ee 
If an attaching creditor stands on an equal loot- 

ing with and is deemed a purchaser in good faith and 
for a valuable consideration as to third persons, the 
same reasons and arguments apply to a subsequent 
purchaser with notice of a previous unrecorded cer- 
tificate of levy of attachment, 1. ¢. "it wand eiieni- 
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ave fraud and uphold injustice, stead of enforcing 

a rule of right and fair dealing among men.”’ 
The same doctrine is reaffirmed in Diminick vs. 

Rosenfeld, 34 Or. 101, in which Justice Bean says, 

“It is claimed, however, that by virtue of 
Seetion 150 of the statute (Hills Ann. Laws) 
which is made applicable to levies under execu- 
tion by Section 283, the defendants’ levy entitles 
them to the protection accorded to bona fide pur 
chasers for value. But these sections of the stat- 
ute were simply designed to place an attaching or 
execution creditor wpon ecactly the same foot- 
ing as purchasers from a judgment debtor, and 
not to confer upon them any superior advan- 
tages: citing Rhodes vs. MeGarry, 19 Or. 222, 
Meier vs. Hess, 23 Ov. 599; anc also atiitmed in 
Seeurity Trust Company us. Loewenberg, 3s 
QOrmb?. | 
The doctrine finds its basis and is stated i 

Pomerov’s Equity Jurisprudence, Vol 1 (3rd 
Ed.), See. 430 in the operation of equity upon the 
conscience of a party, the latter part of this sec- 
tion reads, ‘Courts of equity have but added the 
rule that if the subsequent party, who thus oh- 
tains the legal benefit of a record, has notice, Ms 
recorded instrument shall be subordinate to the 
prior unrecorded conveyance of which he was 
charged with notice. In giving this effect to a 
notice, the courts of equity do not asstme to 
nullify the provisions of the recording act; they 
admit that a subsequent grantee has, by mean: 
of his recod, obtained the complete legal title, 
which cannot be directly set aside nor disturbed ; 
but they sav that the notice of the prior convey: 
ance makes it unconscientious for him to hold 
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and enjoy that legal title for his own benefit, and 
they impose upon his conscience the obligation of 
holding it for the benefit of the prior unrecorded 
evantee.”’ 

In State of Oregon vs. Cornelius, 5 Or. 46. the 


eourt by Prim J. savs, ‘The only effect of such a levy 


Was 


to create a lien ypou theteal property ir favor 


of the party sue ont the attachment, from the time 


of the levy.”’ 
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In 4 Cre, 638, the rule 1s stated as follows: 

“The phraseology of some statutes reeard- 
ing the registration of titles to real estate places 
an attaching creditor on a par with a purchaser, 
and in those states a ereditor levving an attach- 
ment without notice of a prior unrecorded deed ts 
entitled to priority over the grantee under the 
unrecorded deed; but unless aided by statute the 
general rule will prevail, and the creditor will be 
postponed to the unrecorded conveyance.” Cit- 
ing Oregon cases heretofore referred to. 

In the case of Ravinond vs. Flavel, 27 Or. 219, p. 
the comt says: 

“Tt is asserted that ‘upon proof of the 
equitable title of plaintiff, a defendant who relies 
upon the defense of being an mnocent purchaser 
in good faith must set up the weron of the lega! 
title with a superior equity arising from the pay: 
ment of the money and receiving the conveyance 
without notice, and with a clear constience.” 
Mis doctrine seems to be based upon good au- 
Dncel ee 
As to the questions of the bona fides, notice and 


knowledge on the part of Bilis at the time of the ac- 
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ceptance by him of the deed from Cumninnues on the 
a ton) 


28th dav of February, 1913, of appellee’s rights and 


equities by virtue of his levies of attachment on the 
22nd day of September, 1912, 


In Coohdge vs. MeClaine, 11 Or. 327, the court 


Waldo J. says, 
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hese cases hold that, in such ease, econ- 
structive notice is not sufficient; that actual no- 
tice 1s necessary to make the grantee a party to 
the fraud. Actual notice need not be established 
by direct proof. The faet of notice, or knowl- 
edge, mav be inferred from circumstances. Un- 
dev this view of the law, the question to be de- 
termined is, did the vrantee, in fact, know or be- 
heve that the grantor intended to defraud his 
creditors? On the sound principle and particu- 
larly on the wording of the statute, the doctrine 
of these cases out to be followed.’’ 

In Osgood vs. Osgood, 35 Or. 1, on p. 16 the court 
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he knowledge of Neustadter Bros.” toueh- 
ing the plaintiff’s equities in the lots makes them 
euilty of bad faith in the attachments there.” 
Cases cited. ‘We said in Ravmond vs. Flavel, 
27 Or. 219, ‘If a person has actual knowledge of 
latent equities and purchases notwithstanding, 
the presumption of mala fides is irresistible, or 
rather, he takes the estate laden with the equities. 
and stands in no better position than his grantor. 
The attempt to claim as an innocent purchaser is 
the fraud of which the equitable owner may com- 
plane 

In Jennings vs. Lentz, 50 Or. 483, it was held, 


syllabi, of case, 
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1, That an attaching creditor, in order to 
obtain the rights of a bona fide purchaser, is 
bound to prove that he in fact acquired his lien 
in good faith and without notice of outstanding 
equities. 

2. Good faith is an honest intention to ab- 
stain from taking any unconscientious advan- 
tage of another, even through the forms or tech- 
nicalities of law, together with an absence of all 
behef of facts which would render the transac- 
tion unconscientious. A want of that caution and 
diligence which an honest man of ordinary pru- 
dence, is accustomed to exercise in making pur- 
chases is, In judgment of law, a want of good 
faith. 

3. Whatever is sufficient to put a subse- 
quent purchaser on mquiry must be considered 
legal notice to him of the facts inquiry would 
have disclosed by the exereise of reasonable dilt- 
vence,”’ 

We think that the doctrine of the case of Haines 
vs. Connell, 48 Or. 472, is conclusive of the law of this 
case, and if Ellis had notice and knowledge of appel- 
lee’s equities his rights are secondary thereto. The 
question involved there was, whether an attaching 
ereditor had notice of the equities of a grantee under 
a privr unrecorded decd at the tine of Ins levy of at- 
tachment. The court below was reversed tor the rea- 
son that there was no evidence eiven at the trial by 
either party concerning a knowledge or want of 
knowledge of plaintiff’s interest in the property by 
the attaching creditor at the time of the attachment. 
The principle involved is identical with the case be- 
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fore the court. he coum sans 
“The deed from Kané to the plaintiff had 

not been recorded at the time of the levy of the 
attachment issned in the action of Schoch vs. 
Kane, and more than five days has elapsed since 
the date of its execution, and, therefore, the at- 
tachment, if valid, will take precedence over such 
deed if such attachment was made in good faith 
and without notice of plaintiff's rights.’’ Cases 
cmed: 

In the case of Thompson vs. Reed, 202 Fed. 870, 
wherein other creditors of Thompson brought an ac- 
tion in equity to set aside the deed from Thomas to 
Cummings dated the 25th day of October, 1909, upon 
the ground of fraud, being the same deed through 
which Ells is now asserting title, this court on the 
ord dav of February, 1913, sustained the trial court 
and held; in the following language, 

“he deed from Thompson to Cummings be- 

ing void for fraud, Reed’s judgment became a 

lien upon the real property deseribed 1m the deed 

upon the recording of the judgment in the office 
of the recorder of the district in which the prop- 
erty is situate, by virtue of the statute of Alaska 

(Section 260, Pt. 4, Carter's Codes), which reads 

as follows; ete.” 

The claims of the creditors of Thompson now be- 
fore the court were contemporaneous with and of 2 
similar character to those litigated m cause reported 
202 Fed. 870, being for labor and work performed on 
the Battle Axe mining claim in 1906 and 1907. 

The assignments of error seek a reversal of the 
court below upon the determination of a question of 
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fact respecting which subject this court in eC. 
Kilbourne, 222 Fed. 760 held, 

“Tt is the established rule that the findines 
of the trial court ina suit in equity must be taken 
as presumptively correct, and that unless an ob- 
vious error has intervened in the operation of 
the law, or some serious or important mistake 
has heen made in the consideration of the evi- 
dence the findings will not be disturbed by the ap- 
Bellate court. 

Regarding some of the facts offered in evidence 
at the trial which the court below deemed sufficient to 
charge Kis with notice and knowledge of appellee’s 
rights and equities the court’s attention is directed 
to the following: 

The same attorney, 8S. O. Morford, who acted 
throughout for either Thompson or Cummings at the 
trial and appeal of cause entitled Thompson vs. Reed, 
202 Hed. 870, represented K)hs at the trial of this 
eanse and testified in his behalf, 

Karl Karlson one of the claimants filed a lien on 
the mining ground in question April 29, L907, but did 
not bring suit within six months thereafter CR. 3). 
July 14, 1912, Win. C. Snook wrote Ellis of his claim, 
August 10th lis answered Snook’s letter and al- 
vised him to sue and get judgment CR. 30 and 51). 
Tn August, 1912, both Snook and Carlson conumenced 
separate actions against Thompson and Wallace, ¢o- 
partners, and on September 22, 1912, cartsed levies of 
attachment to be made on the Battle Axe nuning 
claim (R. 28, 29). On December 19, 1911, Isls took 
an assigninent from Al Harper of the latter's option 
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to purchase the Battle Axe mmuing claim CR. 42, 45 
and 44), and made his first payment of $4000 in Feb- 
ruary, 1912, at which time he knew of the pendeney 
of the cause of Thompson vs. Reed on appeal 
(CR. 144). 

Q. When did vou make your seeond pay- 
ment ? 

A. I made the seeond payment, I think it 
was the second of August—it was before I came 
out; L sent out gold dust; made it at the Bank of 
Seward CR. 114 and 115). 

Q. At the time of the final payment did vou 
receive a deed to the property ? 


A. Yes; sili’. 
Q. Was it at that time you made the pay- 
ment ? 


.. “MCs Sir Ch 116), 

Q. At what time? 

A. I think it ‘was in Feb?mary, 1913, 1 
ain’t eertain about that date. 

Ellis was in possession of the mining claim in 
1912 and left for Seward, September third, 1912 CR. 
122 aard 12.3). 

“*@. You knew that some kind of a paper 

had been posted on the cache in 1912? 

A. Yessir. 

Q. About what month was that? 

A. That was in October. 

Q. Did vou take any steps to ascertain what 
that paper was? 

A. Mesieie 

Q. What did you find that paper to be? 

A. ‘They told me that it was a suit started 
by Snook against Wallace and Thompson.” 


Ellis states under oath that he had no knowledge 
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that an attachment had been levied on the Battle Axe 
claim when he came to Seward in October, 1912. Let 
us examine the probabilities of that statement beme 
TVite: 

‘CAL Absolutely nothing. | came to Judge 
Morford and asked hin if he knew about it, and 
had hin callaorthe officedt V@desc, Wnle | we 
here, the two or three davs IT was waiting for the 
boat and he couldn't find ont anything for mie, 
what the papers were at all and J didiv’t know 
until | heard from up there that it was a snit 
started against Thompson and Wallace.” Ch. 
124). 

Calling up the office at Valdez from Seward has 
reference to the subject of Exhibit CR. 62) Letter 
October 8, 1912, Lakin to Morford. 

“Tn comphance with vour telegram of this 
date, I enclose herewith a certified copy of the 
complaint m cause S, 20. 

As there has been no return of the Wart of 
Attachment, T am mnable to send certified copy 
of that or the return.” 

Defendant’s Exhibit 4. Morford acknowledges 
receipt of the copy of the complaint im Seok, 
Thompson suit, and adds, **As soon as you receive Ve- 
turn of attachment, please send me a copy of the writ 
and the veturm, as fain informed an attachuccut tats 
been placed npon the property at Saws (tot, CTY 

his letter Morford identities is his redirect ex- 
amination on (R. 148 and 149). 

Can knowledge be more direct and complete than 
this? Ellis had Morford call up the clerk's office at 
Valdez and in compliance therewith Morford requests 
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a copy of the complaint and states that be had been 
informed that an attachment had issued, at the time 
lis was in Seward with knowledge of a suit ¢om- 
menced by Snok and that some paper had been posted 
upon the Battle Axe mining claim. 

S. O. Morford testified (R. 142). 

“Q. The question was did vou and Mr. 
Ellis talk about these Snook and Carlson clanns 
when he came out in the fall of 19122 

A. I think it was mentioned, ves. 

Q. Did he tell vou that Arthur Meloche had 
told him about the notice being posted on the 
cache house ¢ 

A. It is hard to remember exactly but T al- 
most feel as if Meloche and Ells were both at 
mv office. 

Q. And vou talked it over? 

per Vesnsin. 

The opinion of the trial court states the facts 
regarding appellant’s knowledge of the fraudulent 
character of the deed to Cummings as follows: 

‘His own testimony clearly shows that he 
knew of the action pending to declare said deed 
from Thompson to Cummings void; that he paid 
over a considerable portion of the purchase price 
owing to Cummings to a trustee, to be held pend- 
ing the final determination of said action, and 
that when said action was finally determined 
adversely to Cummings, said money was paid to 
the plaintiff Reed in satisfaction of the former 
judement’’ (R. 66). 

Further on the same page the court in its opinion 
sununarizes the admissions of appellant of corres- 
pondence with Snook, one of the claimants whose 
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claim forms part of the basis of this suit, regarding 
that claim. The testimony to which the court refers 
is found on pages 114-5-6 of the record. 

The law of notice so far as it affects the issue 
in this case seems to plaintiff to be clearly defined and 
settled. The following statement seems to be all-in- 
elusive of the issue here: 

‘Notice, in its legal sense may be defined 
as Information concerning a fact actually com- 
munieated to a party by an authorized person, 
or actually derived by him, which information is 
regarded as equivalent in its legal effects to full 
knowledge of the fact, and to which the law at- 
tributes the same consequences as would be in- 
puted to knowledge. 

“Tt is a general rule that whatever puts a 
party on Inquiry amounts in judgement of law to 
notice, provided the inquiry becomcs a duty, and 
would lead to a knowledge of the facts by the 
exercise of ordinary intelligence and understand 
ing.’’ 29 Cve. 1113-4-5. 

Cases laving down the rule just quoted are so 
numerous that they can be gathered at random, all 
stating the principle in similar language, such as the 
following: 

‘One is bound by actual knowledge, or actu- 
al notice of such facts and circumstances as by 
the exercise of due diligence would lead to knowl- 
edge of another’s title to land; or where his 1gno- 
rance is the result of gross and cnipable negh- 
vence he is equally bound.”? Simmons Creek Coal 
Go. vs. Doran, 142 U.S. 417. 

“Where one is put on warmng, and makes 
no inquiry, he is charged constructively with 
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—— 


knowledge of those facts which a reasonable i- 
vestigation would have disclosed to him.’’ Park- 
er vs. Parker, 56 Atl. 1094 (New Jersey). 

“Where one has knowledge of facts suffi- 
cient to excite the attention of a person of ordi- 
nary prudence and put him upon further in- 
quiryv, he is required to make such inquiry with 
good faith and with diligence; and, in the ab- 
sence of so domeg, he will still be chargeable with 
knowledge of the particular point or fact which 
such inquiry would have revealed.’’ Webb vs. 
John Hancock Mut. Life Ins. Co., 69 N. i. 1006 
(Indiana ). 

In the opimon of the trial court, which appears 
on pp. 68-70 inclusive of the record, ample authority 
is cited, not necessary to repeat here, to the same 
effect as the foregoing. The court found that the 
facts of this case clearly charged appellant Ellis with 
such actual knowledge as fastened upon him imputed 
knowledge of the pending actions and attachments 
with all the legal responsibility such knowledge en- 
tailed, as well as of the previous litigation which se- 
cured from this court, affirming the district court of 
Alaska, a decision holding the deed from Thompson 
to Cummings to have been fraudulent and void as to 
creditors. The opinion savs: 

‘It would thus seem that Elhs, while not 
chargeable with the constructive notice provided 
for in Section 974, that is, by the filhng of the cer- 
tificates of the attachment in the recorder’s office, 
had actual knowledge of the whole affair—of the 
attack on the deed from Thomas to Cummings ; 
the suit then pending on appeal; the fact that 


Snook had a claim for wages against Thompson 
for work on said ground in 1907. for which he 
himself had advised Snook to bring suit and get 
Judgment; and such notice of postine on the 
ground, in view of all the circumstanees in this 
case, was not only sufficient to put him on in- 
quiry, but brought home to him actual notice of 
plaintiff’s nghts’* (R. 67-68). 

This summary appears to counsel for appellee 
to state the vital facts of the case and to justify the 
judgement. 

The ninth assignment of error is that the court 


? 


erred in overrulneg defendant Ellis’ objection to the 
allowance of attornev’s trial fee of twenty dollars. 
‘ompiled Laws of Alaska, Sec. 1341, provides: 
“The measure and mode of compensation of 
attorneys shall be left to the agreement, express- 
ed or tmphed, of the parties; but there may )e 
allowed to the prevailing party m the judgement 
certain sums by way of indemnity for his attor- 
ney fees in maintaining the action of defense 
thereto, which allowances are termed costs.”’ 
Counsel for appellee respectfully subnut that the 
record discloses no reversible error aid that the jndg 
ment of the distriet court of Alaska should be af- 
firmed. 
J. i REED, 
JON LYONS, 
io. ae. ees, 
slifotucys for slypmeiier. 


